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F OR 


Sin Thomas Duxpas of Kerſe, Baronet, 


To THE 


PETITION of 'T: HoMas DunDas, Eſq; of Fingaſk ; 
Javxer Harp ANE, only child of the marriage betwixt 
the deceaſed Bethia Dundas and George Haldane of 
Gleneagles, Eſq; and the ſaid Grontse Haivaxe, 

as adminiſtr ator- in- law for his daughter; Jokx and 
Tuouas Gip80xs, only children of the marriage be- 
twixt the deceaſed Margaret-Bruce Dundas and A- 
lexander Gibſon, Eſq; of Durie; and the ſaid AL Ex- 
ANDER Giso, as adminiſtrator- in- law for his fad 


5 child en. 


IE deeds upon which the preſent queſtion turns, 
being fairly recited in the Petition, it muſt be 
unneceſſary for the Reſpondent to trouble your 
Lordſhips with a repetition of them. He ſhall 
therefore immediately proceed to conſider the arguments 
ww fuggeſted by the Petitioners, for inducing your Lord- 
ſuips to alter the judgment you have already pronounced. 
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In this caſe, two ſeparate queſtions occur: %, Whether 
Sir Laurence Dundas intended to revoke the entail which he 

had executed in the year 1768? and, 2dly, Whether that in- 

tention has been properly and legally carried into execution! 


Wir reſpect to the t of theſe points, the Reſpondent 
apprehends, that it muſt be very unneceſſary for him to con- 
ſume much of your Lordſhips time. It was fully conſidered 
in the Informations, upon adviſing whereof, the former 
interlocutor was pronounced; and as none of your Lordſhips 
did then entertain the ſmalleſt doubt on that branch of the 
queſtion, it will ſuffice at preſent to recall to your remem- 
brance, ſome of the moſt material circumſtances, tending to 
evince that Sir Laurence had altogether relinquiſhed the 
plan of his entail; and that his ultimate reſolution was to 
give all his eſtates, of whatever kind, to the Reſpondent, in 
fee- ſimple, except thoſe particular ſubjects that were ſettled 
in a certain way by the marriage- articles between the Re- 
ſpondent and his Lady, and were left to be taken up and 
enjoyed according to the terms of theſe articles. „ 
' Your Lordſhips will accordingly, in the e place, recol- 
lect, That although Sir Laurence, after the date of the en- 
tail, acquired other lands in Scotland, particularly the lands 
of Corntoun and others in Stirling - ſhire, - the lands of 
Sabay, and Fracafield in Orkney and Zetland, Denboig in 
Fife-ſhire, Tullegarth in Clackmannan, and an area in the 
 New-Town of Edinburgh, upon which a houſe of conſider- 
able value was built; yet theſe ſubjects were all taken and 
_ deviſed to Sir Laurence Dundas and his heirs-general, and 
never were in any ſhape included under the entail. 
Secondly, Sir Laurence, after feuing out certain parts of 
his eſtates in the counties of Stirling and Clackmannan, tO 
enable him to grant freehold-qualifications, took a recon- 
veyance to himſelf, and his heirs and aſſignees whatſoever: 


And, at a later period, he alſo conveyed. directly to the Re- 
ſpondent, 


N 
ſpondent, his heirs and aſſignees, to be holden feu of him- 
ſelf, the eſlate of Burray, purchaſed from the Earl of Gal- 
loway, and the lands of Northwall ; and, in virtue of the 
precept contained in that diſpoſition, the Reſpondent was 
duly infeft.—5So far, therefore, as concerned theſe ſubjects, 
a virtual revocation of the entail undoubtedly took place. 

Thirdly, Sir Laurence, in 1778, applied for, and obtained 
an Act of Parliament, for the purpoſe of being enabled to 
ſubſtitute his Orkney-eſtate in the place of the lands in the 
ſhires of Stirling, Clackmannan and Fife, which, by his ſon 


this Act was formerly ſtated to your Lordſhips, in the Re- 
ſpondent's Information; and at preſent it will ſuffice to ob- 
ſerve, that it clearly ſhows, that Sir Laurence had altoge- 
ther relinquiſhed the plan of his entail, and then under- 
ſtood, that no deed intended by him to ſubſiſt, and to be- 
come effectual, had hitherto been executed in implement 
of the marriage-articles. That Act of Parliament was not 
indeed carried into execution, owing perhaps to its having 


forms of conveyancing required by the Law of Scotland; and 
after adviſing with Counſel in Scotland, ſome ſteps were 


effect. No ſuch Act, however, would have been ſought for, 
if Sir Laurence had perſevered in his intention, that the ſuc- 


tail executed in 1768, which included the one as well as the 
other. Upon the ſuppoſition that the Reſpondent was to take 
the eftate not ſettled by the marriage-articles as a fee- ſimple, 
it was natural to apply to Parliament for liberty to ſubſtitute 
a part of the eſtate ſo to be taken, in the place of the parti- 


the contrary ſuppoſition, that Sir Laurence had already ſet- 


the Reſpondent's marriage-articles, he had become bound 
to ſettle in the manner therein ſet forth. The ſubſtance of 


been framed in England, without ſufficient attention to the 
taken for obtaining a new Act of Parliament, to the ſame 


ceſſion to the Orkney-eſtate, as well as to the lands referred 
to in the marriage-articles, was to be regulated by the en- 


cular lands contained in the marriage-articles. But, upon 
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(40) 
tled his whole eſtate upon the Reſpondent only in liferent, 
and upon his grandſons in their order, and the heirs of their 
bodies in fee, and that he meant .to abide by that rule of 
ſucceſſion, there could be no room for the ſubſtitution Which 
was the object of theſe Acts of Parliament. 
It is, however, unneceſlary to enlarge upon theſe circum- 
ſtances; for, in the let place, your Lordſhips have the moſt 
compleat and ſatisfactory evidence, that Sir Laurence's final 
reſolution was to leave it to the Reſpondent himſelf to follow 
out the obligations in his marriagec-articles, and to make 
no ſettlements or deeds of any kind, other than a general 
unlimited deviſe of all his eftates real and perſonal, wherever 
ſituated, in favour of the Reſpondent, with a revocation of 
any that he had formerly executed. | 
The evidence here alluded to, 1s the dog; of: the 26h of 
February 1779, which is recited verbatim in the. 5th and 6th 
pages of the Petition: For, by that deed, he not only gave, 
deviſed, and bequeathed * unto my dear ſon bun- 
das, all my real ęſtates in England, Ireland, and Scotland, as alſo 
in the iſland of Dominica in the Weſt-Indies, and elſe- 
* where, not included in the ſettlement made on his marriage, and 
all my perſonal property of every kind or nature ſocver, 
© to hold to him, his heirs, executors, adminiſtrators, and 
6 aſſigns, for-ever;' but alſo added the following exprels 
revocation of all former ſettlements: © And I do hereby re- 
* voke all former and other wills by me heretofore made, 
© and do conſtitute and appoint my dear ſon ſole EXCCutor 
* of this my will. In witneſs whereof, &c.“ 

It is of no conſequence to the preſent queſtion, that, by 
the principles of the Feudal Law of. Scorland, lands, or other 
heretable {ſubjects there ſituated, cannot regularly be deviſ- 

ed by teſtament ; the point now under conſideration, being 
only, whether Sir Laurence did, by this will, indicate his 
intention, that the Reſpondent, inflead of being confined to 
a mere liferent, without the power of aliening or contract- 
— eee eee ing 
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ing debt in terms of the entail 1768, ſhould me all the 


eſtates deviſed by the will in fee-/ſimple, and — the abſolute 
and unlimited diſpoſal thereof. 

when a Teſtator makes uſe of clear and bee 
terms, there can be no doubt of what was his intention. No 
deed of ſettlement has, however, at any time, been conceiv- 
ed in more plain and explicit terms, than this deed of the 
14th of February 1779, which gives to the Reſpondent, and 
his heirs and afligns, all the real eſtate in Scotland, as well 
as in other countries, not included in the ſettlement made 
on his marriage. It muſt be admitted, that this deed, inde- | 
pendent of any other title, was of itſelf ſufficient to give the 
Reſpondent a compleat and effectual right to all the real 
eſtate in England, Ireland, and the Weſt-Indies; and as the 
real eſtate in Scotland, under the par ticular exception therc- 
in mentioned, was likewiſe deviſed in the very ſame terms, 
there cannot be a doubt, that Sir Laurencc's intention with 
reſpect to that eftate, was the ſame as to the others, TO 
controvert this propoſition, would indeed be to accuſe him 
of the molt downright abſurdity; and the very exception 
of the lands included in the marrigge-articles, proves, not 
only that Sir Laurence, by that deed, had it in contempla- 
tion to give all his other real eſtate in Scotland, to the Re- 
ſpondent, in fee-ſimple, but alſo that he thoroughly and 
well underſtood, that lands were comprchended under the 
technical term of. Real. Eſtate.“ | 

In ſhort, no man can give this deed a perufal, without 
being fully convinced. that it was intended to be a general 
ſettlement of every eftate real and perſonal that belonged 
to Sir Laurence Dundas, and over which he had any power. 
Part of his eſtate had already been ſettled in a particular. 
manner, by the Reſpondent's marriage- articles: He accord- 
ingly, very properly, left that part to reſt upon the footing 
of theſe articles; but all the reſt he included in this one 
general and comprehenſive deed. 
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Had this deed been executed in the form of a Scotch con- 


veyance, bearing Sir Laurence to have thereby ed to the 
Reſpondent, his heirs and aſſignees whatſoever, his whole 


real and perſmal t Pate in ' England, Ireland, and Scotland, or elſe— 


where; and had it been regularly teſted according to the 


ſolemnities required by the Law of Scotland, it would un- 
doubtedly have had the effect to give the Reſpondent a right 
to hold the Scotch eſtate in fee-ſimple under that deed, and 
virtually torevoke all former {ettlements reſpecting that eſtate, 
without any particular clauſe to that purpoſe. But, in judg- 
ing of the intention of Sir Laurence Dundas, it'is of no con- 
ſequence, whether the deed from which that intention is to 
be gathered, was executed according to the forms required 
by the Law of Scotland, or agreeably to the SPINS of Eng- 
land, where he reſided at the time. 536 615 
The Petitioners are indeed pleaſed to ſuppoſe, that the ob- 
ject of this deed was not ſo much to confer a beneficial 
right of ſucceſſion upon the Reſpondent, who would have 
ſucceeded to his father's whole eſtate both real and perfo- 
nal, independent of any ſuch will, as to burden that ſucceſ- 
fon with certain legacies and annuities ; and that, in this 
view, it was abſolutely neceſſary to except the lands ſettled 
by the marriage-articles, as Sir Laurence had no power to 
deviſe theſe under any charge or duraen created by his vo- 
luntary deed. TIONS 
But if conjectures, flarted by the ingenuity of Learned 
Counſel, are to be ſubſtituted 1 in the place of the obvious 
meaning of clear and unambiguous words, the caſe of teſta- 
tors will be deplorable indeed. Had nothing elſe been in 


view, but to bequeath certain annuities and legacies, no de- 


viſe would at all have been neceſſary; and, how ignorant 
ſoever the framer of the deed may be ſuppoſed of the forms 
neceſſary for conveying real eſtates in Scotland, he will not 
be even ſuſpected of being alſo ſo ignorant of the forms of 


another country, with which he has been ſo long acquaint- 
ed, 


(475) 
ed, as to think it neceſſary to create a deviſe, in order to 1 
enable Sir Laurence to give ſuch legacies and annuities, as | 
he choſe to bequeath. Beſides, the very reverſe of the Peti- 
tioners doctrine holds true: Had nothing been in contem- 
plation, but to bequeath legacies and annuities, it would 
have been altogether unneceilary to except the lands ſettled | i 
by the marriage-articles, which never could have been af- 
fected by ſuch bequeſts. But, as the general object of the | 
deed was to make a complete ſettlement of all his eſtates 
not already ſettled, for onerous cauſes, it was. highly pro- 
per to except the lands in the marriage-articles, out t of the 
deviſing or diſpoſitive part of the deed. | | 
The Petitioners have further obſerved, That tho', by the 
deed of entail, a liferent only was in words conveyed to the 
Reſpondent, yet it was a liferent accompanied with ſuch 
powers of providing a jointure to any future wife ; of en- 
tering vaſſals, giving leaſes, and granting Ken e to 
children; as made it fully equal to rhe limited right of 
fee, which was to be enjoyed by any of the ſucceeding heirs iff 
of entail : And hence the Petitioners endeavoured to A 1 
That when Sir Laurence and his Engliſh Attorney, in | | 
making a general deviſe of his. eſtates both real and per- | | 
ſonal, chargeable with certain burdens, took in the Scotch 
eſtates in cumulo with the reſt, to hold to him, his heirs, 
* executors, adminiſtrators, and aſſigns, for-ever, there is 
no reaſon to ſuppoſe that he ſaw any inconſiſtency betwixt il 
this ſtile, and the Reſpondent's holding the Scotch eſtates _ 141 
to him and his heirs, under the deed of entail. 14 


1 The Petitioners have, however, no title to throw ſuch an [' 
f imputation upon the underſtanding, cither of Sir Laurence i 
K Dundas, or of his Engliſh Attorney. as to ſuppoſe that they 5 | j 
18 did not know the difference between a right limited with | 
ot all the anxious fetters commonly introduced into Scotch en- | 
of tails, and an abſolute and unlimited right of property; 4 


; 1 
to ee that, notwithſtanding an expreſs deviſe of _ (Mi 


Scotch 
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Scotch eſtate to the Reſpondent, and his heirs and liners 
nothing more was thereby to be given him, than the limit- 
ed right conferred upon him by the deed of entail, and 
that he was ſtill to remain ſubject to all its fetters and li- 


; [ * 2 , R " b ; ; ö 5 
mitations, and was to have no further powers over that 


eſtate than was thereby given to him. Acceſſory deeds taken 


to heirs in general, or to heirs whatſoever, have ſometimes 


been ſo conſtrued, as to be made applicable, not to hers of line, 
but to a particular ſeries of heirs mentioned in the princi- 
pal deed. But the Reſpondent believes that no Lawyer has 
hitherto maintained, or ever will maintain, that a total new 
diſpoſition by a father to his ſon, and his heirs and aflig- 
neces, can be conſidered only as a renewal of a former ſtrict 
deed of entail, never carried into execution, but remaining 
ſill under the father's power; and not corroborated, nor at 
all mentioned in the laſt deed thus executed. 
It is in vain, the Petitioners endeavour to combat the 
clear and declared evidence of Sir Laurence's intention, 
by repreſenting it as incredible that he ſhould be j ignorant 
of the difference between the Laws of Scotland and England 


with regard to deeds reſpecting landed property, or that he 


ſhould have been ſo impatient to get rid of his entail, as 


not to call to his aid Gentlemen verſed in the practice of 


the Law of Scotland, who could have been got at an hour's 
WAarnin g. or to adviſe with Mr Haldane who was in London 
at the very time, and Was honoured wich no inconſiderable 5 
ſhare of his confidence. 

To all this it mult be a ſufficient anſwer, That Sir Lau- 
Tence was not fo good a Lawyer as the Petitioners ſuppoſe 


him to have been, and conſidered his Engliſh Attorney, in 


whom he, at that time, repofed more confidence than he did 
even in Mr Haldane, to be fully ſufficient to form a deed 
every way anſwerable to his intention. He was then pretty 
far advanced in life, and was ſubject to be ſevercly afflicted 


by a ceaſe, which, when it attacks particular parts of the 
body, 


(4:3 


body, is often che cauſe of a ſpeedy alto He was 


entirely ſatisfied with the Reſpondent s conduct in life, and 


that there was no occaſion to tie up his hands with reſpect 
to his eſtate, But as he knew that he had formerly executed 
à deed of entail, rather haſtily and inaccurately conceived, 
it occurred to him, and the man of buſineſs whom he choſe 
to conſult, that the beſt way to carry his preſent intentions 
into execution, would be to make a general deviſe of all 
his eſtates real and perſonal in favour of the Reſpondent, 
under the fingle exception of the lands contained in the 
marriage-articles; and to add to that deviſe, a general clauſe 


of revocation of all former ſettlements made by him. In 


this way of proceeding, there was nothing unnatural or ex- 
traordinary ; but, to ſuppoſe that he did not intend, in that 
deed, to give the Reſpondent the fame powers over the Scot- 
tiſh, as over the reſt of his real eſtate, would be to accuſe 
him of abſurdity, and want of common underſtanding. 
On theſe grounds, the Reſpondent flatters himſelf, that 


your Lordſhips will, as formerly, have no doubt with re- 
ſpect to Sir Laurence's intention. He ſhall, therefore, now 
proceed to the ſecond point, vis. Whether that intention 


nas been properly and W carried into execution. 


Tu Reſpondent, in bis Information, took the liberty to 
ſubmit to your Lordſhips, That although it is underſtood, 
that one cannot, by teſtament, appoint a ſtran ger to ſucceed 


2d Polin. 


to his heretage in Scotland, there ſeems to be nothing to 


hinder any one who has power over his eſtate, from calling 


by will, or in any other form, his own neareſt heir, who 
would be entitled to the ſucceſſion by law, or by the inveſti- 
tures, independent of any revocable ſettlement; and that 
when the heir alroguz fucceſſurns by law, or by theſs inveſti- 


tures, is to be let in, the operation may be very ſimple, no 
more being neceſſary than to declare the intention, in any 


form which may either expreſsly or r virtually take out of 
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the way any other revocable deed ſanding to his prejudice, 
It muſt, however, be unneceſſary for the Reſpondent to en- 
large upon this point ; becauſe, it being once eſtabliſheq, 


that Sir Laurence did intend, by the general deviſe in his 


deed of the 14th February 1779, to give to the Reſpondent 


in fee-limple..his real eſtate in Scotland, as well as in Eng. 
land, Ireland, and the Weſt Indies, the clauſe of revoca- 
tion in the ſubſequent part of that deed, muſt be ſufficient 


to annull every former ſettlement that might ſtand in the 
way of that general deviſe, and to give to the Reſpondent 
the full benefit thereof, by letting him in to take what was 
thereby intended for him as heir-at-law, In this view of the 
caſe, the Reſpondent might, with the greateſt ſafety, admit, 


that, without the clauſe of revocation, the deviſe in the 


former part of the deed would not have been ſuſlicient to 


remove the entail, how clearly ſoever it might denote Sir 


Laurence's intention to put an end to 1t. 

The Petitioners ſeem to admit, That if, in the clauſe of 
revocation, the words di/pe/itions or ſettlements had been made 
uſe of, inſtead of wills, an end would have been put to the 
entail. The objections which they make to the import of 


that clauſe, are therefore altogether confined to critical ob- 
ſervations upon the word will; and they accordingly tell 


your Lordſhips, That although every deed, and every con- 
tract, without exception, mult originate from the will of 


the party, and thence derive its efficacy, yet, in law, lan- 
guage, and even in common ſpeech, a will, or latter weill, is 


not a generic term, comprehending deeds of different kinds, 
but the proper name of a particular deed well known to 


__ every practitioner, and applicable to that only: That a dc 


o entail is not a will, more than it is a bill or a bond, and that 
they are never confounded even in common converſation. 
From all which they infer, that this clauſe of the deed, in- 
Read of proving that Sir Laurence meant to revoke his en- 


tail, affords ſtrong evidence of the contrary : And, leſt the 


Reſpondent 
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Reſpondent ſhould avail himſelf of the language of the law 
of England, they, in the ir place, maintain, That every 
deed relative to landed property in Scotland muſt be inter- 
preted according to the language of the Law of Scotland, 
where alone it can have effect; and, in the next place, con- 


tend, That, although in England lands may be deviſed by 


will, in conſequence of particular Statutes, provided it be 


reduced into writing, and atteſted by three ſubſcribin g wit 
neſſes, and although lands are frequently ſettled there in 


the form of a will, yet it does not follow, that every deed 
which has the effect to regulate the ſucceſſion of a man's pro- 


perty, is to be called a wil, and ſubject to the ſtatutory regu- 
| lations concerning wills: That, in England, as in Scotland, the 


ſucceſſion of landed property may be ſettled by a variety of 


deeds of different kinds, ſuch as marriage- contracts, truſt- 


deeds, and many others, of which the names are hardly 


known in this country; and that there, as well as here, a will, 


although more extenſive in its operations, is only a particular 


lind of ſettlement, and not a 1 name extendin 8 70 all 
ſettlements of whatever kind. | 


With reſpe& to the Law of England, the Reſpondent's 


Counſel are as ready as the Petitioners to admit their igno- 


rance; but they apprehend that common ſenſe muſt be the 


fame in all countries, and, in conſidering the preſent argu- 
ment, they defire not to tread upon any other ground. The 


Reſpondent means not to diſpute, that, in the eye of criti- 


ciſm, there would be an impropriety in terming a ſettle- 


ment of lands in a marriage- contract, whether in England or 


in Scotland, a will, But they do apprehend, that there is 


no impropriety whatever! in applying that name, either in 


the one country or in the other, to every deed of ſettle- 


ment, in what form ſoever it may be executed, that is merely 
gratuitous, and of a revocable nature, remaining {till ſub- 
ect to the power of the granter. Such, however, undoubt- 


edly was a entail executed by Sir Laurence Dundas in 
1768, 


* a —— ne th (SITY 


at any time of his life, and even upon death-bed, to revoke, 
alter, or change it at pleaſure. 


whole of the deed muſt be taken under conſideration, By 
England, Ireland, and the Weſl-Indies, to the Reſpondent; 


and it cannot be diſputed, that the clauſe of revocation mutt 
have reached all former ſettlements, which might at any 


the words uſed by him in the clauſe of revocation, to be 


which he had already ſettled by the tailzie 1768, this would 


14 } 


1768, which bore in gramio an expreſs reſervation to him, 


In judging of the import of this clauſe of revocation, the 


that deed, Sir Laurence effectually conveyed a great eſtate in 


time have been executed by him with reſpect to theſe eſtates, 
Where, therefore, is there room to doubt, that he underſtood 


equally effectual with regard to his real eſtate in Scotland, 
which was clearly intended. to be conveyed in the ſame free. 

and unlimited manner? He did not mean to divide his ſuc- 
ceſſion, but the very reverſe; and when, in the after-part of 
the deed, he revokes all former and other wills, it is impoſſible 
to conceive that this could be meant in any other ſenſe, or 
for any other purpoſe, than to remove out of the way 
any former deed that he had executed reſpecting thote | 
eſtates, which could in-any ſhape interfere with his then 
Plan of giving every thing in fee-fimple to his heir. 
Jo put a contrary conſtruction upon the clauſe, would be, to 
| ſuppoſe that he meant to except out of 1 it, every deed relative 
to his Scottiſh eſtate. This, however, would render the decd 
quite abſurd. and inconſiſtent. By the preceding part of it, 
he had clearly given all che lands in Scotland, except tholc 
contained 1n the marriage-articles. But if, by the revoking 
clauſe, he meant to except the whole eſtates in een 


in effect be undoing almoſt every thing that the deed itſclf 
does. It would be revoking, and not revoking, with the 
fame breath: in ſhort, it would be nothing but contradic- 
tion ; and your Lordſhips muſt ſuppoſe both the per ſon who | 


_ framed, and the party who executed ſuch a deed, to have 
been 
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been in a ſtate of abſolute incapacity at the time, tho' the 
reverſe was certainly the caſe. 


The Petitioners have been pleaſed to obſerve, That the 


caſe of Simpſon contra Barclay, decided in 1750, is not ap- 


plicable to another branch of their argument, to be here- 


after taken notice of: But they cannot poſſibly diſpute its 


being preciſely in point to the queſtion now under conſider- 


ation, vis. the legal import of the clauſe of revocation in 


sir Laurence's deed of the 14th of February 1779. The par- 


ticulars of this caſe were fully ſtated in the Information for 


the Reſpondent, which is in your Lordſhips hands, and 
which therefore it cannot be neceſſary to repeat. It was ul- 
imately found, That the diſpoſition by Robert Barclay in 


1722 was revoked by his teſtament, altho' no mention was 


therein made of former ſettlements, diſpoſitions, or entails, 
but only. of former wills, codicils, or bequeſts. 


It was further obſerved for the Petitioners, That the ge- 


neral revocation founded on by the Reſpondent, is a com- 


mon clauſe of ſtyle inſerted in almoſt every will drawn up 
in the Engliſh form; it being underſtood there, that a po- 


ſterior will does not iſo jure revoke a prior one, but that 
both are held to ſubſiſt, the one being conſidered as a codi- 


cil or appendix to the other. And hence the Petitioners en- 
deavour to infer, That if this clauſe ſhall be held a good 
revocation of Sir Laurence's entail, the conſequence mult be, 
that no Scotchman ſhall perhaps ever make a will in Eng- 


land, without overturning at once all the ſertiements of his 


landed property in Scotland. 

But altho' the Reſpondent's Counſel Word already pro- 
feſſed their 3 ignorance of the Law of England, they cannot 
bring themſelves to believe, that two wills, which are dia- 
metrically oppoſite to, and inconſiſtent with each other, can 


both ſubliſt in any country whatever. And accordin gly Sir 
William Blackſtone obſerves, vol. II. p. 252. That if there 


be mary teſtaments, the laſt overthrows all the former; and 


&y 1 chat. 
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that altho' a perſon make a laſt will and teſtament irrevoke. 
able in the ſtrongeſt words, yet he is at liberty to revoke it, 
becauſe his own act or words cannot alter the diſpoſition of 
Law, ſo as to make that irrevokable, which is in its own 
nature revokable.—Nor is there any ſuch danger to be ap- 
prehended from giving effect to revocations in Engliſh wills, 
as the Petitioners ſuppoſe. When ſuch wills are conſined 
to ſubjects which can be deviſed by them, the expreſs clauſe 
of revocation will extend only to deeds relative to theſe ſub- 
jects; becauſe, in ſuch caſes, there is no reaſon to ſuppoſe 
that the Teſtator had any other ſubjects 1 in his view, or had 
it in contemplation at that time to impinge upon former 
ſettlements, relative to lands fituated in a different country, 
But when a Scotſman, reſiding in England, includes in his 
will, not only. his Engliſh eſtate, but his landed pr operty in 
Scotland, and adds a general clauſe of revocation, equally 
applicable, ex figura ver borum, to the latter as to the former, 
it is moſt reaſonable that it ſhould have full effect; and no 
bad conſequence can enſue from doing ſo, unleſs it ſhall be 
thought improper and unjuſt to allow a ſucceſſion to be re- 
gulated according to the will of the owner, when expreſſed 
and declared in a clear and legal manner. | 
The deciſion in the caſe of Barclay, affords likewiſe an an- 
ſwer to another plea, maintained, though but faintly, upon 
the part of the Petitioners, vis. That the deed. of the 14th of 
February 1779, is further liable to the objection of being a 
reſlamentary deed; which, by the Law of Scotland, is not a 
a habile mode of ſettling heretage. The Reſpondent i is not 
founding upon that deed as a CONVEYANCE « of, heretage, and 
is under no neceſſity to do ſo; but he thinks himſelf enu- 
tled to maintain, with ſome degree of confidence, that altho 
heretage in Scotland cannot be direclly conveyed by a teſta- 
ment or deed of deviſe, yet a reſerved power to alter and 
revoke a former ſettlement, at any period of life, and even 
upon death- bed, may be carried into execution by any decd 
of a probative nature, 1n whatever form it is conceived. . 
| | | 0 
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To quote authorities in ſupport of a propoſition ſo well un- 
derſtood, would be to trifle with your Lordſhips, and to con- 
{ume your time to no purpoſe. The Reſpondent will, how- 
ever, be forgiven for bringing one caſe under the recol- 
lection of the Court, becaule it was there determined, That 
a perſon might even nominate, by his laſt will, thoſe to 


whom the value of his heretable eſtate in Scotland ſhould 
be appropriated. 


Upon the 27th of February 1762, George Ouchterlony mer- 
chant in Londen, executed a truſt-diſpoſition in the Scottith 


form, whereby he conveyed certain heretable ſecurities over 


the eſtate of Stanhope, to certain Truſtees ; to the end that 
the Truſtees might apply the proceeds thereof towards 
payment of his debts and legacies, obligations and dona- 
tions, in ſuch way and manner as he had already, or ſhal! 
* hereafter think proper to give and bequeath by his laſt 
will and ſettlement, codicil or codicils thereto duly exc- 
cute. And, in a few days thereafter, he executed his laſt 


will and teſtament ; which, after bequeathing a variety of 


legacies and annuities, concluded in theſe words :—* All the 


* reſt, reſidue, and remainder of my eſtate, ready money, 


plate, linen, ſtock in buſineſs, and all bonds, bills, notes, 
mortgages, leaſe and leaſes, and the term of years to come 


* 


— 


all the intereſt, rents and profits that ſhall be due thereon 
at the time of my deceaſe, and all other my eſtate and 
eflects of whatever nature and kind ſoever, and whatſoever 
that I ſhall die feaſed and poſſeſſed of, or entitled unto, I 
give, deviſe, and bequeath the ſame unto and amongſt all 
and every of my nephews and nieces, grand-nephews and 
' grand-nieces, equally to be divided. amongſt them, ſhare 
and ſhare alike, (except my grand-nephew the ſaid John 


- 


* 


| © Moodie, who is to have no part of ſuch reſidue of my eſtate): 


And it is my will and deſire, that if any diſpute or contro- 
verſy ſhall ariſe or be made by "wy perſon or perſons claim- 


therein, government and other ſecurities for money, and 


ing: 
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of Stanhope : And, although it was ftrongly contended for 


evacuated, and the ſucceſſion would have been left to 


ſame as if he had attempted to ſettle his real eſtate in Scot- 


in effect allowing a nomination of heirs to be made by a 


the lands in the ſhires of Stirling, Clackmannan, and life, 


and were ſpecially excepted in the deviſing part of the will. 
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ing any intereſt, benefit, or advantage by this my will, that 
ſuch perſon or perſons making, or cauſing to be made, any 
ſuch diſpute or controverſy, ſhall be totally excluded from 
receiving ſuch his or her or their intereſt, benefit, or advan- 
tage; and Ido hereby declare the ſame ſhall be void and null. 
After Mr Ouchterlony's death, a queſtion aroſe betwixt 
his heir-at-law and the truſtees, as acting for the reſiduary 
legatees, with reſpect to the heretable debt upon the eſtate 


> 


> 


the heir, That, by the truſt-deed, no benefit or advantage wag 
intended to the truſtees ; that the truſt would have become 


the regulation of the Law, if Mr Ouchterlony had exe- 
cuted no laſt will, or had neglected thereby to aſcertain the 
utes and purpoſes to which he mcant the truſt-eſtate to be 
applied; and that, as the truſt-deed remained always in his 
own cuſtody undelivered, the teſtament was in reality 
the principal deed of conveyance, and the caſe was the 


land directly by teſtament, or a death-bed-deed; your 
Lordſhips had no difficulty of preferring the truſtees, and 
your judgment was affirmed by the Houſe of Lords — That, 
however, was a much ftronger caſe than the preſent, It was 


teſtament, to the excluſion of the heir-at-law ; whereas all 
the Reſpondent has occaſion to contend for, is, That a reſer- 
ved power to alter or revoke a gratuitous and voluntary 
deed of ſettlement, may be exerciſed in favour of the heir- 
at-law, by a deed of that ſort. | 

The Petitioners, ſenſible how vain it muſt be for them 
to deny effect to the revocation, fo far as reſpects the eſtate 
of Orkney, attempt to diſtinguiſh between that eſtate, and 


which were ſettled by the Reſpondent's. marriage-articles, | 


The Reſpondent, however, humbly apprehends, that there 
: 15 
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js no room for this diſtinction; for, although the deviſing 
part of the will does contain an exception of theſe lands, 
yet, as the clauſe of revocation is conceived in the moſt ge- 
neral terms, it will not readily be ſuppoſed, that Sir Lau- 
rence meant to recall the entail only in part, and to leave 
it effectual as to another part of the lands contained in it. 
The plan of the entail ſeems to be overthrown altogether, 
by taking out of it the large and valuable eſtates, which 
were not ſettled by the marriage- articles; and there is no 
reaſon to ſuppoſe, that Sir Laurence had it in view to make 
a partial entail. The lands ſettled by the marriage-articles, 
are very properly excepted in the diſpoſitive clauſe, be- 
cauſe it was not in Sir Laurence's power to give them in 
abſolute fee-ſimple to his ſon ; but it was equally proper to 
recall the entail as to the whole, without any exception, and 
to leave theſe lands to be taken under the marriage-articles, 
or under a proper deed to be executed in terms of them, 
without tying them up by ſuch ſtrait limitations and fet- 
ters as occur in the entail 1768; and as the words are ge- 
neral, they muſt have the moſt general effect. He certainly 
did not mean to divide his ſucceſſion. The object of the 
laſt deed was to ſettle upon the Reſpondent, in fee-ſimple, 
all the lands in Scotland, except thoſe contained in the 
marriage-artictes, which he knew would be regulated by 


all theſe articles, But as, by the entail, he had reſerved full 
er- power to alter and revoke the fetters as to the whole, and 
ary | the clauſe of revocation contains no exception. it muſt ex- 
os | tend to the whole. 

| Having thus endeavoured to ſatisfy your Lordlhips; that 
zem dir Laurence Dundas intended to revoke the entail he had. 


been ſome-how or other adviſed to execute in 1968, and 
that the terms made uſe of by him in his deed of the 14th 
February 1779 are ſufficient to import ſuch revocation, it 
only remains for the Reſpondent to conſider an objection 
much laboured- by the Petitioners, viz. That this deed muſt 


| Eis) 
be conſidered as null and void, and incapable of operating 
either as a ſettlement of landed property in Scotland, or ag 
a revocation of ſettlements of ſuch property, witch had 
been executed before in due and proper form, in reſpec 
that it is neither holograph of, Sir Laurence Dundas, nor 
mentions the writer's name and deſignation, or the deſig- 
nation of the witneſſes, although theſe are indiſpenſible 
requiſites appointed by ſtatute to be obſerved in all Writings 


| relative to heretage and other deeds of importance. 

{| The Petitioners ſeem to admit, that, in all perſonal obli- 
| gations and contracts of any kind, or in deeds relative to 
17 moveables, which have no proper or permanent tur, the 
| i lex loci contractus mult be the governing rule; and if per- 
[Bi fected according to the forms there eſtabliſhed, the writing 
1 muſt be held effectual, and receive execution all the world 
1 over. But they contend, that with reſpect to deeds which 
1 directly and originally relate to landed property, and which 
1 cannot poſſibly receive effect except in the country where 
in the lands are ſituated, the Courts there ought to judge 
Wl |; ſolely according to their own laws, and to give exccution 
1 to none but ſuch as come before them authenticated by the 
I! |; forms which theſe laws require: And, in ſupport of this 
0 plea, a number of reſpectable authorities are produced. 

11 The Reſpondent is, however, under no neceſſity to diſ- 
Wl | Pute the general doctrine, or to impugn any of the autho- 
Wi rities quoted by the Petitioners. He has no occaſion to con- 
Wl teſt the juſtice and propriety of the deciſion of the Court of 
1 Chancery in England, refuſing to ſuſtain a will as to land 
i} executed beyond ſeas, becauſe it was atteſted only by two, 
Wil inſtead of three witneſſes, required by the Statutory Law of 
r England, to render a deviſe of land a probative deed; and 
1 be may, with great ſafety, admit, that land can neither be 
| 0 it conveyed inter vivos, or tranſmitted directly from the dead to 
i the living, or pledged as a ſecurity for debt, without paying 
| 15 | due attention to the flemnities required by the Manat 
NWI 
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Laws of that country in which it is ſituated. But he, at the 
ſame time, ſubmits it to your Lordſhips, that it would be 
carrying the principle greatly too far, to maintain, that every 
deed which may con/equentially affect the enen to here- 
table ſubjects in Scotland, or bear ſome relation to them, 
muſt be clothed with the ſolemnities required by the pe— 


they are ultimately to affect lands in Scotland, will be ſuſ- 
rained, if executed agreeably to the law of the country 
where they are entered into: They may cer rainly be made the 
foundation of real attachment.—And, in a caſe obſerved by 
Forbes 5th July 1706, Cunningham, an obligation to con- 


form, and without the ſolemnities requiſite in Scotland. The 


© thers, whereby they became bound, that, failing heirs, 


« 


the contract; though it was pled, that the contract, being 


0 


not be effectual to carry any land- eſtate here; in reſpect 
it was anſwered, that there is a ſolid difference between a 
deed of conveyance and a perſonal obligation, the Law 
of Scotland, as it regulates all deeds granted in Scotland, 
ſo ſubjects locally ſituated in Scotland, muſt be governed 
as to their tranſmiſſion from hand to hand by the ſame 
law; but an obligation executed in a foreign country, 
cannot be directed by the Law of Scotland; and, being 
once effectual by the Law of the place, it muſt be effec- 
tual as to every ſtipulation contained in it, whether to 


not ceaſe to be bound, for change of place can found 


culiar law of that country. Perſonal contracts, even altho' 


vey land was ſuſtained, though executed in the Engliſh | 


caſe is thus abridged in the Dictionary : A mutual con- 
tract having been executed in England betwixt two bro- 


© the ſurvivor ſhould enjoy the other's eſtate, was found ef- 
fectual at the ſurvivor's inſtance to reduce a gratuitous 


* diſpoſition of lands granted by the defunct in prejudice of 


not according to the forms of the Law of Scotland, can- 


pay money, or diſpone effects; after which, the debitor, 
; by changing his place, and retiring into Scotland, does 
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no exception againſt an obligation once n conſti- 


tuted.' 
A revocation of a gratuitous deed of ſettlement | remain- 


ing ſubject to the granter's own will, is a deed of a very dif- 
ferent nature from an actual ſettlement or conveyance of a 


landed eſtate; and the only purpoſe of it being to declare, 
that the once intended ſettlement is departed from, and is 
no longer to be effectual, the Reſpondent is at a loſs to con- 


ceive why the ſolemnities neceſſary in deeds of actual con- 


veyance ſhould be required, or why it ſhould net be ſuſ- 
tained as probative of the granter's will, if executed accord— 
ing to the lex loci contractus. It is exceedingly proper that the 


Municipal Laws of each particular country ſhould be tr ict- 
ly obſerved with regard to the tranſmiſhon of landed pro- 


perty, whether ab intefiato, or inter vives ; theſe rules forming 


in moſt countries, as is juſtly obſerved by the Petitioners, the 
moſt intricate and complex branch of the ſcience of Law. 
But a revocation of a deed under a perſon's own power, and 


which has never taken any effect, muſt be a very ſimple 


| operation, and ſtands in no need of being guarded by pe- 


culiar niceties, or the ſtatutory ſolemnities of any particular 
country. If the deed meant to be revoked, is at the time in 


the actual poſſeſſion of the granter, he has nothing to do 
but to cancel it, or to put it in the fire; and if, on the other 


hand, it happens to be lying in his repoſitories at a diſtance, 
or even in the hands of a depoſitory, it muſt be ſufficient 


that he declare his intention to ſet it aſide by a writing 


framed agreeably to the Laws of the country where he 1s 


living at the time. 


The Petitioners go greatly too far, when they pretend to to 
admit no diſtinction between. deeds conveying or buribening 
heretage, and deeds: only conſequentially relative to hcre- 
tage. A perſon who intends to diſpoſe of his landed pro- 
perty, may either convey it directly himſelf, or grant a com- 


miſſion to others to convey it tor him. But if the Fg 
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doctrine be well founded, a letter of attorney granted in 
England, or in the moſt diſtant corner of the globe, im- 
powerin g certain perſons to convey a landed eſtate in Scot- 
land, or even to grant leaſes of ſuch eſtate, would not be ef- 
fectual, unleſs executed according to the ſolemnities of the 
Law of Scotland, and might afford ground for challenging 
the conveyance, and an infeftment taken in conſequence 
thereof, at any period within the years of preſcription. The 
Reſpondent, however, apprehends, that a plea of that ſort 
would not be well received by your Lordthips. Many other 
ſimilar caſes might be figured, Commifſlions may be given 

by perſons abroad, to grant heretable ſecurities over their 
eſtates, or to renounce infeftments given to themſelves in 


and come in ſome meaſure to affee? it; but it ſurely is not 
necellary that they be executed in oevfect conformity wich 
the ſolemnities required by the Law of Scotland. 


a might have put his entail into the fire when he pleaſed ; 
5 and it ſeems to be equally clear, that a power of attorney 
: granted by him in the Engliſh form, to any other perſon, to 
8 do ſo, could not be challenged. But if the Reſpondent be 
A right as to theſe particulars, it muſt appear rather inconſiſt- 
a ent, to fuppole that he could not himſelf directly revoke it 
nn by a deed executed in the fame form. It is of no conſe- 
= quence to this argument, that the entail in queſtion had 
6 been put upon record. Regiſtration may be equivalent to 
1 delivery, when the deed ſo regiſtred muſt immediately be- 

come eftectual, and be from that moment out of the grant- 
16 er's power. But the regiſtration of a gratuitous deed of ſet- 
— tlement, which bears in græmio a power of revocation, is of 
ere conſequence whatever. The heirs thereby called muſt 
rh | produce the principal deed itſelf, or obtain a decree prov- 
LO | ing the tenor thereof, before they can claim the ſucceſſion in 
—_ | oppoſition to the heirs-at-law. But no ſuch decree could 
cine 


ſecurity of debts, Theſe are all deeds relative to heretage, 


It has already been obſerved, that Sir Laurence Dundas 
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directions fr om him. 
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be obtained, upon its appearing, g, that, inſtead of being log 
caſu fortuito, it was deſtroyed by the granter himſelf, or by 


* 


The maxim, That unumquodgue codem 1b diſſolvitur quo colli. 


gatur, ncither holds univerſally even as to heretable {ubjects, 


nor 1s at all applicable to the preſent caſe. An heretable 
bond may be effectually extinguiſhed by payment, without 
a renunciation of the infeftment taken upon it. And altho 
a deed reſpecting heretage, if of ſuch a nature as to give a 


complete title, cannot be removed, or put out of the. way, 
but by a deed of a ſimilar kind, the caſe appears to be very 
diflerent with reſpect to revocable ſettlements of ſucceſſion 
retained by the granter in his cuſtody, and under his own 


power, which confer no right upon any perſon whatever, un- 
leſs he allow them to remain in force, and to become effectual 
at the time of his death. When a perſon grants a Conveyance 


of his eſtate to another, under the power of redeeming it 


upon payment of a certain ſum, he muſt follow the rules 
laid down by the Law of Scotland, before he can be re-in- 
veſted in the eſtate ſo conveyed. If the conveyance was 
made for a truly onerous cauſe, he muſt comply literally 
with its terms, and uſe an order of redemption, if the diſ- 
ponee refuſes to grant a voluntary reconveyance : On the 
other hand, if it be redeemable for an eluſory ſum, ſhow- 
ing it to be altogether gratuitous, he may effectually revoke 
it, by granting a new conveyance to another perſon, That 
new conveyance mult, however, be framed according to the 
ſolemnities required by the Law of Scotland. But a pratui- 
tous ſettlement of ſucceſſion remaining under the granter”s 
power, requires no particular form to be rendered inctlec- 
tual. It confers no right, ſo long as he lives ; and, as its 
exiſtence and efficacy depend altogether upon his will, it 1s 
of no conſequence in what way he intimates his reſolution 
to depart from it. He may cancel or deſtroy it. He may 


virtually revoke it, by conveying the ſame ſubjects in a dit- 
ferent 
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ferent channel, by a deed properly framed for that effect; or, 
if he rather chuſes to leave his ſucceſſion to be regulated by 
the law, he need only declare his intention to revoke it, by 
a proper writing expreſſive of that intention; and if that 
writing be probative according to the laws of the country 
where he reſides at the time, it muſt be effectual every where. 
The Reſpondent does not pretend to ſay, with certainty, 
whether the teſtament executed by Robert Barclay at Buenos 
Ayres, was holograph of him or not ; but, from the teſting 
clauſe, it is at leaſt more than probable that it was not ho- 
lograph, for that clauſe bears no ſuch thing, but runs thus: 
© Dated in Buenos Ayres in America, the 31ſt day of May, in 
the year of our Lord 1734, New Style, Robert Barclay, Sign- 


— * 


and as his laſt-will and teſtament, in preſence of us who 
witneſſeth to the ſame, Eduard Eyles, Jo. Graham, Tho. Sed- 


* 


˖ dan. The poſtſcript to the deed was likewiſe teſted in the 
$ ſame manner, without mentioning the names or delignations 
4 of the writer, or of the witneſſes, It did not however occur 
5 cither to the Counſel for the heirs called by the cntail 1533; 
ly f or to the Learned Judges by whom the cauſe was decided, 
1 that any objection lay to the clauſe of revocation, on account 
he of the deed's not being executed according to the ſolemni- 

ms tics of the law of Scotland. 

2 Neither did any ſuch objection « occur in the queſtion With 
hat reſpect to Mr Ouchterlony's ſucceſſion, although his laſt- 
the will was, according to the Reſpondent s information, a 
me mere Engliſh deed, executed without any attention to the 
0 ſolemnities required by the Law of Scotland. That, however, 

was a much ftronger caſe than the preſent, as it was there 

1 found, That a nomination of heirs was competently made by 
505 that will, to the prejudice of the heir-at-law ; whereas the 
0b Reſpondent is nat obliged to defire your Lordſhips to give 
- . greater effect to Sir Laurence Dundas's will, than to allow 


it to operate as the exerciſe * a reſerved power to revoke 


a 


ed, ſealed, and publiſhed and declared by the Teſtator, for 


. 
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a gratuitous deed of ſettlement, in the view of letting in 
the heir-at-law, to make up his titles as an unlimited pro- 
prietor. In order to exerciſe ſuch a power, nothing more 
can be neceſſary, than for the party to declare his will by 
any authentic deed ; and there can be no doubt, that, by the 
univerſal Law of Nations, a deed is ſufficiently authentic, 
which 1s formed according to the law of the place where it 
was executed. A revocation 1s a mere will in the proper 
ſenſe of the word, i. e. a fignification of the party's inten- 
oon, in a matter which is abſolutely under his power; and 
no law ever ſaid, that it required any other form or ſolem- 
nity, than. that which 1s required to make any deed or 
writing whatever authentic, Ir is the ſimpleſt of all deeds ; 
and it would often be attended with the greateſt injuſtice 
and inconvenience, eſpecially to thoſe who have occaſion to 
1 go into foreign countries, if they could not declare their 
n will in this particular, in any form by which the ſenti- 
i! ments of the mind may be communicated, 
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The Reſpondent hall detain your r Lordſhips no longer, 
and is Hopeful, that notwithſtanding the elaborate and! inge- 
nious Petition given in for ſome pretty remote heirs calle 410 
the ſucceſſion by the entail executed in 1768, your Lordthips 
will ſee the queſtion in the ſame light as when it was for- 
merly under your conſideration, and will have no doubt as 
to the N of the e that was then Pronounced, 


In reſpett whereof, &c. 


ALEX: WIGHT, 
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